Delves into the varying legal
mandates of federal and
state law and what campuses
responsibilities are in sharing
information and helping preserve
complainant confidentiality.

Ohio campuses frequently have questions about the intersection between state and federal law and how to
operationalize these laws in their daily work.

The purpose of this Guide is to:

* Clarify the intersections between state and federal law;

e Discuss the differences between confidentiality and privilege;

* Provide additional guidance regarding roles and responsibilities; and

e Assist campuses with developing and operationalizing a confidentiality best practices protocol.
There are three components of this Guide to help campuses achieve the above goals. They are:

1 ) Charts to provide guidance on these intersections

° Ohio Reporting Responsibilities by Campus Designation, which provides guidance on reporting
responsibilities for Responsible Employees, Confidential Sources and Campus Security Authorities.

° Ohio Campus Reporting Responsibilities by Role, a worksheet designed for campuses to identity the persons
on their campus who are Responsible Employees and Campus Security Authorities.

2 Updated Intersection of Title IX and the Clery Act' chart with the inclusion of Ohio law.

3 ' Frequently Asked Questions (FAQs) to address the most pressing issues faced by campuses in Ohio with
regards to confidentiality and the intersection of state and federal law. There are sections on who enforces
the laws and responses of Sexual Assault Nurse Examiners, the criminal justice system, advocates, counselors,
and case outcomes. At the top of each section, there is a list of pertinent questions that are answered to that
corresponding topic.

1 This chart was originally developed by the White House Task Force to Protect Students from Sexual Assault. available at https:/notalone.gov/assets/ferpa-clerychart.pdf.
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As referenced in the introduction of the Toolkit, this is not an exhaustive list of all state and federal laws, but rather
a compilation of the most significant issues facing campuses.? This Guide does not replace consultation with
general counsel and should not be considered legal advice.

Instead, this document is intended to raise considerations for campuses that can spur further discussion. It is in
this realm that definitive answers are scarce. Instead, each situation must be assessed and general best practices
must be in place. Therefore, no bright-line guidance can be given across all Ohio campuses.

Title IX Coordinators and Title IX staff should be designated as the lead authorities and viewed as experts on their
respective campus when collaborating with general counsel in the interpretation of this area of law. It is critical
for Title IX Coordinators and general counsel to build relationships within the campus and in the county as these
decisions are being made at each campus in Ohio.

While there are not always easy answers to the ever-changing nature
and complexities of gender-based violence, it is through collaboration
and building institutional expertise on these issues will result in OCR is the Office for Civil Rights

achieving the ultimate goal: Changing Campus Culture and supporting and ORC is the Ohio Revised Code.
all students’ rights to an education, free from gender-based violence.

2 The laws and guidance cited are current as of the printing of this Toolkit (July 2016).
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Questions Pertaining to Oversight

1. Who enforces laws on Ohio Campuses?

2. What is the role of the U.S. Department of Education and their individual offices in enforcement?
3. What is the role of the Education Section of the Ohio Attorney’s General Office?

Who enforces laws on Ohio Campuses?

The U. S. Department of Education enforces both the Clery Act and Title IX. The Violence Against

Women Act (VAWA) is enforced by the U.S. Department of Justice. State law, codified through the
Ohio Revised Code (ORC) or the Ohio Administrative Code, is enforced by local city and county prosecutors.
The Ohio Attorney General’s Office can step in by providing legal guidance to public universities or taking over
a prosecution, when invited or asked in to assist.

What is the role of the U.S. Department of Education and their individual offices in enforcement?

The Office For Civil Rights3
“The mission of the Office for Civil Rights is to ensure equal access to education and to promote
educational excellence throughout the nation through vigorous enforcement of civil rights.”

OCR serves student populations facing discrimination and the advocates and campuses promoting systemic
solutions to civil rights problems. An important responsibility is resolving complaints of discrimination.
Agency-initiated cases, typically called compliance reviews, permit OCR to target resources on compliance
problems that appear particularly acute. OCR also provides technical assistance to help campuses achieve
voluntary compliance with OCR-related civil rights laws. Partnerships are an important part of OCR’s technical
assistance which is designed to develop creative approaches to preventing and addressing discrimination.

The Office for Federal Student Aid

Additionally, the Federal Student Aid office conducts reviews to evaluate a campus’ compliance with the
Clery Act requirements. A review may be initiated when a complaint is received, a media event raises certain
concerns, the campus’ independent audit identifies serious non-compliance, or through a review selection
process that may also coincide with state reviews performed by the FBI’s Criminal Justice Information Service
(CJIS) Audit Unit. Once a review is completed, the U.S. Department of Education issues a Final Program
Review Determination. In addition, it conducts general assessment compliance reviews and audits which may
also result in fine actions against a campus for violations of the Clery Act.* Clery reviews and accompanying
documentation, which may include the complaint, campus response, or final action that resulted from the
program review in addition to documents related to fine actions initiated from other compliance reviews, is
available online.®

The Family Policy Compliance Office

The Family Policy Compliance Office (FPCO) serves to “meet the needs of the Department’s primary
customers--learners of all ages--by effectively implementing two laws that seek to ensure student and parental
rights in education: the Family Educational Rights and Privacy Act (FERPA) and the Protection of Pupil Rights
Amendment (PPRA).”6

About OCR, U.S. DEP'T. OF EDUC., OFF. FOR CIV. RIGHTS, http://www2.ed.gov/about/offices/list/ocr/aboutocr.html.

Clery Act Reports, U.S. DEP'T. OF EDUC., OFF. OF FED. FINANCIALAID, https://www.nslds.ed.gov/sa/about/data-center/school/clery-act-reports.

Id.; See also National Student Loan Data System - Background Information: Clery Act Reviews, U.S. DEP'T. OF EDUC., OFF. OF FED. FINANCIALAID, https://www.nslds.ed.gov/sa/
es/sites/default/files/fsawg/datacenter/cleryact/CleryDataCenterv3.pdf.

About the Family Policy Compliance Office, U.S. DEP'T. OF EDUC., OFF. OF FED. FAMILY COMPLIANCE, http://www2.ed.gov/policy/gen/guid/fpco/index.html.
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What is the role of the Education Section of the Ohio Attorney’s General Office?

Higher Education Representation’

“The Education Section (Education) represents Ohio’s 13 universities, one free-standing medical
university and 23 two-year state community colleges, community colleges and technical colleges. This
representation involves coordination of the work of in-house attorneys who handle the day-to-day work for
the colleges and universities. The representation also includes working with and overseeing the special counsel
who handle matters that the Attorney General’s Office cannot, due to a lack of expertise or manpower.”

Education Assistant Attorneys General provide advice and training on issues relating to higher education,
including employment, state contracts, student privacy and discipline. They also represent the colleges and
universities in federal and state courts as well as in administrative matters. These attorneys represent the
Ohio Department of Education, the State Board of Career Colleges, the Ohio Appalachian Center for Higher
Education and the Ohio Association of Community Colleges.

Questions Pertaining to General Campus Responses
1. What is the difference between confidentiality and privilege?

2. Does Ohio’s felony reporting statute require that identifiable information about the complainant be provided?
Does the answer change if the complainant is a minor?

Can campuses report under the Clery Act without revealing the names of complainants and respondents?
What is a timely warning and what crimes prompt one?
Does the entire campus community need to be notified about every incident? What details must be shared?

What rights does a complainant have if he/she does not want to report the crime?

N O o AW

How do you protect the confidentiality of student complainants and work with faculty to implement interim
measures?

8. Are faculty members who have clinical licensure, which affords privilege if providing counseling services,
required to report under Clery if their sole role on campus is teaching?

What is the difference between confidentiality and privilege?

The Victim Rights Law Center states that:

While statutory privilege provides the strongest privacy protections, communications with confidential
employees still allow some privacy protections. For jurisdictions whose statutory privilege laws do not cover
all medical and support services that a victim may need, an institution has the ability to designate employees
as “confidential,” which exempts them from Title IX reporting with the exception of providing non-identifying
aggregate data to the Title IX Coordinator. The Department of Education strongly encourages designating
certain employees as confidential, such as those who work in sexual assault centers, victim advocacy offices,
women’s centers, and health centers. This is not an exhaustive list, and an institution can and should choose to
designate other employees as relevant. It is particularly important for institutions that do not have any
privileged employees to designate confidential employees.®

7 Education: Higher Education Representation, OFF. OF OHIO ATTY. GEN. MIKE DEWINE, http://www.ohioattorneygeneral.gov/About-AG/Organizational-Structure/education.aspx.
8 Where to Start: Understanding and Implementing Your Campus Response Protocol to Confidential Reporting, VICTIM RIGHTS LAW CENTER, available at http://
changingourcampus.org/application/files/6714/6340/6313/Where-to-Start-Assessment-Tool-Guide-Employee-Sheet. pdf.
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The Toolkit Glossary defines confidentiality and privilege as:

Confidentiality: pertains to the treatment of information that an individual has disclosed in a relationship

of trust and with the expectation that it will not be divulged to others without the individual’s permission

in ways that are inconsistent with the understanding of the original disclosure. It is the process of ensuring
that information is accessible only to those authorized to have access. During the informed consent process,
if applicable, individuals must be informed of the precautions in place to protect the confidentiality of the
information and be informed of the parties who will or may have access. This allows individuals to decide
whether to release information given the available protections and the possibility of release of private
information. Confidentiality is not the same as privilege under state law.

Privilege, more commonly labeled “privileged communication,” is a legal protection that shields certain
communications, made in the context of specified relationships, from forced disclosure in legal proceedings.
Privilege is granted by law and belongs to the client in the relationship. This means that though a client can
choose to waive privilege, the service provider must uphold the privilege unless the client waives. Privilege
can either be absolute or qualified; each affording a different level of protection. Under Ohio law, privilege is
assigned to specific relationships in Ohio Revised Code §2317.02.°

Why is the distinction between privilege and confidentiality important?

If someone holds a privilege then they can only be required to disclose communications made to them

in that relationship under certain circumstances. Confidentiality is a duty, created by law, licensure, or
employer guidelines, that prohibits an individual from talking about specific information outside of the work
setting. Examples of breaking confidentiality include discussing cases or survivors in public spaces, sharing
information with friends or family, or answering media questions about a case.

As it relates to sexual assault reporting, ORC & 2921.22 (G)(1) provides that persons that become aware of the
sexual assault in a privileged context are exempt from reporting adult-victim sexual assault. Under Ohio law,
privilege is assigned to specific relationships in Ohio Revised Code § 2317.02.° They are:

« Attorney/client
« Doctor/patient
* Licensed psychologist or licensed school psychologist/client

* Licensed professional clinical counselor, licensed professional counselor, independent social worker, social
worker, independent marriage and family therapist, or marriage and family therapist/client

« Member of the clergy, rabbi, minister, or priest and any person communicating information confidentially
to the member of the clergy, rabbi, minister, or priest for a religious counseling purpose of a professional
character

* Husband and wife
A communications assistant and those who are a party to a telecommunications relay service call.

To be protected, communications must be made in furtherance of the legal/counseling/medical/treatment
service the professional is licensed or employed to provide." It is important to note that as of July 2016, rape
crisis center advocates are not protected by privilege in Ohio.”?

What are some common limits on confidentiality for campuses?

Title IX Compliance: Compliance with Title IX requires campuses to take immediate action once it knows

or reasonably should know about gender-based violence against a student.”® Many campus employees are
considered “responsible” for reporting gender-based violence to the campus immediately upon knowledge
and/or information that an incident occurred.® Employees are “responsible” when they have the authority to
respond, have been assigned the duty to report, or if a student could reasonably believe they have the duty to
report.’®

OHIO REV. CODE § 2317.02 Privileged communications, available at http://codes.ohio.gov/orc/2317.02.

OHIO REV. CODE § 2317.02 Privileged communications, available at http://codes.ohio.gov/orc/2317.02.

Id.

Seeid.

U.S. DEP'T OF EDUCATION, OFF. FOR CIVIL RIGHTS, Dear Colleague Letter: Sexual Violence Background, Summary, and Fast Facts (April 4,2011) at 4, available at http://www?2.
ed.gov/about/offices/list/oct/docs/dcl-factsheet-201104.pdf.

Catherine E. Lhamon, Questions and Answers on Title IX and Sexual Violence, U.S. DEP'T. OF EDUCATION, OFF. FOR CIVILRIGHTS (April 29, 2014) E-3 at 23, available at http://
www?2.ed.gov/about/offices/list/ocr/docs/qa-201404-title-ix.pdf.

Id., D-2 at 15; Revised Sexual Harassment Guidance: Harassment of Students by School Employees, Other Students, or Third Parties, U.S. DEP'T. OF EDUC., OFF. FOR CIVIL RIGHTS

(January 2001) at 33-34 n.74, available at http://www2.ed.gov/offices/OCR/archives/pdf/shquide.pdf.
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Some employees are exempt from this mandate. OCR does not require the following persons or anyone
supervised by such person to report incidents of violence to the school in a way that identifies the student:
campus mental health counselors, pastoral counselors, social workers, psychologists, health center employees,
or any other person with a professional license requiring confidentiality.® Further, OCR acknowledges that
non-professional or pastoral counselors sometimes provide survivors of gender-based violence assistance.
“They include all individuals who work or volunteer in on-campus sexual assault centers, victim advocacy
offices, women’s centers, or health centers (“non-professional counselors or advocates™), including front

desk staff and students.”” OCR sees these individuals as “valuable sources of support for students,” and thus
“interprets Title IX to give campuses the latitude not to require these individuals to report incidents of gender-
based violence in a way that identifies the complainant without that person’s consent.”’®

Campuses are strongly encouraged to designate individuals as confidential sources.”

Does Ohio’s felony reporting statute require that identifiable information about the complainant be
provided? Does the answer change if the complainant is a minor?

Ohio Revised Code § 2921.22 states that “no person, knowing that a felony has been or is being
committed, shall knowingly fail to report such information to law enforcement authorities.”?°

The Ohio felony reporting statute does not indicate whether or not the name or identifiable information about
an adult victim is required. As acknowledged in the Ohio Protocol For Sexual Assault Forensic and Medical
Exams,? “the law, O.R.C. & 2921.22(A) and (B), does not require that the adult patient’s name be given, but
states that any person knowing that a felony has been or is being committed shall report it to law enforcement
authorities.” So what does this mean? Well, for example, Sexual Assault Nurse Examiners (SANESs) are required
to report that a crime occurred (date, time, jurisdiction), but if a survivor does not want that information
reported to law enforcement, then the SANE cannot be mandated to give that information. Campuses should
develop their protocols with this survivor-centered and compliance lens in mind.

The law is different as to minors. According to Ohio law,??> a minor is anyone “under eighteen years of age or a
mentally retarded, developmentally disabled, or physically impaired child under twenty-one years of age.”

There are certain professionals that are mandated reporters of child abuse and neglect.?®* These individuals
must report to the appropriate public children services agency or a municipal or county peace officer, if they
know, or have reasonable cause to suspect based on facts that would cause a reasonable person in a similar
position to suspect, that a minor has suffered or faces a threat of suffering any physical or mental wound,
injury, disability, or condition of a nature that reasonably indicates abuse or neglect of the child shall fail to
immediately report that knowledge or reasonable cause to suspect to the entity or persons specified in this
division.

O.R.C. § 2151.421 also indicates that:

(C) Any report made pursuant to division (A) or (B) of this section shall be made forthwith either by telephone
or in person and shall be followed by a written report, if requested by the receiving agency or officer. The
written report shall contain:

(1) The names and addresses of the child and the child’s parents or the person or persons having custody of
the child, if known;

Catherine E. Lhamon, Questions and Answers on Title IX and Sexual Violence, U.S. DEP'T. OF EDUC., OFF. FOR CIVILRIGHTS (April 29, 2014) E-3 at 22, available at http://www2.
ed.gov/about/offices/list/ocr/docs/qa-201404-title-ix.pdf.

Id.

Id.

Id.at E-3 at 22-23.

Ohio Rev. Code § 2921.22 Failure to report a crime or knowledge of a death or burn injury, available at http://codes.ohio.gov/orc/2921.22.

Ohio Protocol For Sexual Assault Forensic and Medical Exams, OHIO DEP'T. OF HEALTH (Sept. 23, 2015) http://www.odh.ohio.gov/~/media/ODH/ASSETS/Files/hprr/sexual %20
assult/adultprotocol2011.ashx.

OHIO REV. CODE § 2151.421 Reporting child abuse or neglect, available at http://codes.ohio.gov/orc/2151.421.

OHIO REV. CODE § 2151.421(A)(1)(b), available at http://codes.ohio.gov/orc/2151.421.
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(2) The child’s age and the nature and extent of the child’s injuries, abuse, or neglect that is known or
reasonably suspected or believed, as applicable, to have occurred or of the threat of injury, abuse, or neglect
that is known or reasonably suspected or believed, as applicable, to exist, including any evidence of previous
injuries, abuse, or neglect;

(3) Any other information that might be helpful in establishing the cause of the injury, abuse, or neglect that is
known or reasonably suspected or believed, as applicable, to have occurred or of the threat of injury, abuse, or
neglect that is known or reasonably suspected or believed, as applicable, to exist.

E Can campuses report under the Clery Act without revealing the names of complainants and
respondents?

Yes. The Clery Act does not permit a campus to release identifying information about a complainant.
The crime reports should only include the date of the report, the date of the crime, and the general
location.

As far as reporting to campus law enforcement, individuals who are classified as Campus Security Authorities
can report without providing identifiable information about the complainant.

The Jeanne Clery Disclosure of Campus Security Policy and Campus Crime Statistics Act (“Clery Act”), as
amended by the Violence Against Women Act Reauthorization of 2013, requires that campuses notify students
of the option to report or not report to law enforcement.?

If a campus receives a subpoena for this information, depending upon the outcome of that merits of the
subpoena, personal information may be revealed.

A campus should immediately consult their general counsel if a subpoena is received for information
about a complainant or respondent. There are many steps an attorney can take to ensure it is a valid
subpoena and respond to it in a way that respects the campus’ protocol and fosters best practice.

m What is a timely warning and what crimes prompt one?

A timely warning is a tool to provide the campus community with information regarding a potential

threat. Under Clery, the campus must make this warning if (1) one of the specified crimes occurs; (2) on
Clery geography; (3) a report is made to campus security authorities or local law enforcement; and (4) the
campus perceives a continuing threat to students and employees.?®

A timely warning must include available relevant information calculated to prevent similar crimes.?® The
warning must be sent in a manner reasonably likely to reach every member of the campus community.

The chart below highlights the specific crimes that may require timely warnings if they occur on specified
locations. For simplicity, we will call these “Clery Geographies” and “Clery Crimes.”?”

20 U.S.C. § 1092(f)(3) Institutional and financial assistance information for students, available at https://www.law.cornell.edu/uscode/text/20/1092; 34 C.FR. 668.46(e),
available at https://www.law.cornell.edu/cfr/text/34/668.46.

Id.

Id.; The Clery Act in Detail, KNOW YOUR IX, available at http://knowyourix.org/the-clery-act-in-detail/

See generally, Westat, Ward & Mann, The Handbook for Campus Safety and Security Reporting, U.S. DEP'T. OF EDUC. (February 2011), available at http://www.orgsites.com/va/
asis151/DOEHandbookforCampusSafetyandSecurityReporting. pdf.
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1 Clery Crime 34 C.F.R. § 668.46(c) specifies that “Clery Crimes” include:

* Criminal Activities: Murder & Manslaughter Offenses, Forcible &
Non-forcible Sex Offenses, Robbery & Burglary, Aggravated Assault,
Motor Vehicle Theft, and Arson

* Hate Crimes: The above-listed offense, along with Larceny & Theft,
Simple Assault, Intimidation, Destruction of Property, and Vandalism,
if motivated by bias based on gender, race, sexual orientation, religion,
national origin, or disability.?®

2 Clery Geography * Buildings or property controlled by the institution and considered part
of the campus, if used for purposes related to the institution’s objective.
Controlled means owned, rented, or used pursuant to written agreement, and
can include entire buildings, isolated floors, or single office units. Examples
include but are not limited to student unions, classroom buildings, residence
halls, athletic facilities, and libraries.?®

* Buildings owned but not controlled by the institution, if used frequently
by students, and used for purposes related to the institution’s objective.
Examples include but are not limited to: privately run book stores,
apparel shops, and restaurants that lease space in the institution’s
student unions.3°

* Public property within an institution’s campus boundaries or
immediately adjacent to and accessible from the campus. Examples
include but are not limited to sidewalks, thoroughfares, streets, and
parking facilities.*

¢ Buildings owned or controlled by an institution-associated foundation,
that are used for purposes related to the institution’s objective.
Examples include but are not limited to fraternity houses and sorority
houses.*?

3 Campus Security 34 C.F.R. § 668.46(a) defines “Campus Security Authority” as follows:
Authority

(or local

law enforcement)
receives report * (2) Any individual outside of campus police or security [with]

responsibility for campus security...such as an individual who is
responsible for monitoring entrance into institutional property.

¢ (1) A campus police department or a campus security department of
an institution.

¢ (3) Any individual or organization specified in an institution’s statement
of campus security policy as [an entity that receives criminal reports
from students and employees].

* (4) An official [with] significant responsibility for student and campus
activities, including, but not limited to, student housing, student
discipline, and campus judicial proceedings. [Pastoral or professional
counselors are exempt from this classification when acting as a pastoral
or professional counselor].

4 Continuing Threat * An immediate or ongoing threat perceived by the institution.

28 ld.at56.

29 34 CFR.§668.46(a), available at https://www.law.cornell.edu/cfr/text/34/668.46; see Westat, Ward & Mann The Handbook for Campus Safety and Security Reporting, U.S.
Dep't. of Educ. (February 2011) at 12-13, available at http://www.orgsites.com/va/asis151/DOEHandbookforCampusSafetyandSecurityReporting.pdf.

30 34 CFR.§668.46(a), available at https://www.law.cornell.edu/cfr/text/34/668.46; see Westat, Ward & Mann The Handbook for Campus Safety and Security Reporting, U.S.
Dep't. of Educ. (February 2011) at 14, available at http://www.orgsites.com/va/asis151/DOEHandbookforCampusSafetyandSecurityReporting.pdf.

31 Westat, Ward & Mann, The Handbook for Campus Safety and Security Reporting, U.S. Dep't. of Educ. (February 2011) at 19, available at http://www.orgsites.com/va/asis151/
DOEHandbookforCampusSafetyandSecurityReporting.pdf.

32 ld.at13.
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Clery Crime + Clery Location + Report to Campus Security Authority

Though the Clery Act only mandates reporting for Clery Crimes, the U.S. Department of Education encourages
a more expansive application that includes all crimes, violent or non-violent, that may pose a continuing
threat.®

If the campus determines that there is no continued immediate threat, the campus may decline a timely
warning and instead post a report on their daily crime log. This crime log should be easily accessible for all
members of the campus community to locate and monitor.

When exactly does an incident have to be reported to everyone on campus?
What details must be or should be shared?

The Clery Act requires a campus to provide a community-wide “timely warning” after learning of a
crime that poses an “ongoing threat to the campus community.”** Campuses must make independent
determinations on a case-by-case basis about which crimes qualify as posing this ongoing threat.

If a campus determines that a timely warning will be issued, it is critical that the Title IX Coordinator or the
advocate notify the complainant, so that they are not caught off guard. This also assists with providing safety
planning that could arise from issuing a timely warning, particularly on a small campus and/or in an intimate
partner violence situation.

If a campus determines that there is no continued immediate threat, the campus may decline a timely warning
and instead post a report on their daily crime log.

What rights does a complainant have if he/she does not want to report the crime?

Once a survivor has disclosed an act of gender-based violence, the limits of confidentiality depend on
the status of the person receiving the disclosure.

Under Title IX, Title IX Coordinator: If the Title IX Coordinator has identifying information about the
respondent, and the complainant requests confidentiality and/or that the Title IX Coordinator not pursue
further investigation, a campus must evaluate such requests in the context of its responsibility to provide a
safe and nondiscriminatory environment for all students.

The first thing a Title IX Coordinator should do after receiving a confidentiality request is attempt to
understand why the complainant is concerned about having their information revealed to the respondent.
Those concerns, which may range from fear of retaliation to concern about the impact the proceeding may
have on the complainant’s academic and/or mental health, should be addressed by the Title IX Coordinator
with particularity. If, after working to address complainant concerns, the complainant maintains the desire to
request confidentiality, the Title IX Coordinator should explain that confidentiality could preclude a meaningful
investigation of the perpetrator or adequate sanction implementation, and that a campus must balance these
interests and consider a range of factors,?® including:

e Circumstances that suggest an increased risk that the alleged perpetrator will commit additional acts of
sexual or other violence

°  Whether there have been other sexual violence complaints about the same alleged perpetrator

° Whether the alleged perpetrator has a history of arrests or records from a prior school indicating a
history of violence

Id.at112.

34 C.FR. § 668.46(e), available at https://www.law.cornell.edu/cfr/text/34/668.46.

Title IX Coordinators should prioritize sharing this information proactively with the student community via comprehensive and regular training and education opportunities, so
that students are best positioned to make informed decisions about what they would like to share, when, and with whom.
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° Whether the alleged perpetrator threatened further sexual violence or other violence against the student
or others, and whether the sexual violence was committed by multiple perpetrators.

e Circumstances that suggest there is an increased risk of future sexual violence under similar circumstances

°  Whether the student’s report reveals a pattern of perpetration, via illicit use of drugs or alcohol, at a
given location, or by a particular group

« Whether the sexual violence was perpetrated with a weapon
* Age of the student subjected to the sexual violence

*  Whether the school possesses other means to obtain relevant evidence (i.e., security cameras or personnel,
physical evidence)

e If a campus determines it cannot honor a complainant’s request, it should take all reasonable steps to
mitigate the potential harm to that student through a range of efforts, from interim measures to informing
the respondent that the complainant requested no investigation.3®

Student complainants essentially have four reporting options:
* Report the gender-based violence off campus to the local police®” and elect to participate in the criminal
investigation and potential prosecution of the perpetrator; and/or

* Report the gender-based violence on campus to any responsible employee, which initiates the campus
process as outlined in your student handbook;

* Report the gender-based violence on campus to the Title IX Coordinator without providing the
respondent’s name, and request interim measures without moving forward with the campus disciplinary
process; or

* Not report at all, or decline to report through official channels and just access support and services.
(Note that, depending on the staff member’s level of confidentiality, they may be required to report and
thus trigger a campus process that the student may not want to participate in. Thus, it is critical that all
individuals interacting with students discuss limits of confidentiality for their respective role).

Under O.R.C. §2907.11, victims have a right to confidentiality and anonymity in the criminal justice system.

A victim has the right to ask the judge to order that the information included in the police report not be
released. If such a request is granted by the judge, all names and details will remain confidential until after

a preliminary hearing or an arraignment or until the case is dismissed. The agencies involved, as well as the
media, have adopted policies that may prevent the release of a victim’s identity3®, but Ohio public records law
does not currently provideprotections from body camera footage or if information is released to the media.
Ohio law provides few victim rights and stronger protections exist in federal law.

There may be a campus anonymous reporting line or online system survivors could access to make a report,
but anonymity may not be guaranteed by reporting in this way. For example, when a student makes a report
on a small campus and identifies the location where the gender-based violence occurred, the university may
investigate and through the course of fact-finding they could ascertain the identity of the report. Additionally,
an IP (internet protocol) address may be revealed through the course of either a campus or criminal justice
system investigation, particularly if the anonymous report is linked to a serial perpetrator who poses an
ongoing risk to the community. Campuses should make clear to students any limits to anonymity through an
anonymous reporting system.

In order to comply with Title IX and the Clery Act, see the charts referenced earlier in this section designating
reporting responsibilities of Responsible Employees and Campus Security Authorities.

Under Title IX, Responsible Employee: All relevant details shared.

“Subject to the exemption for school counseling employees...a responsible employee must report to the
school’s Title IX coordinator, or other appropriate school designee, all relevant details about the alleged sexual
violence that the student or another person has shared and that the school will need to determine

Catherine E. Lhamon, Questions and Answers on Title IX and Sexual Violence, U.S. DEP'T. OF EDUC., OFF. FOR CIVILRIGHTS (April 29, 2014) E-1 - E-2 at 18-20, available at http:/

www?2.ed.gov/about/offices/list/ocr/docs/qa-201404-title-ix.pdf.

Depending on the institution and exact location where the assault occurred, the campus police force may have jurisdiction over the crime. Local law enforcement agencies
typically handle felonies, but this will depend on campus-specific agreements signed between the campus and individual law enforcement agency.

Ohio Crime Victim Rights, OFF. OF OHIO ATTY. GEN. MIKE DEWINE , available at http://www.ohioattorneygeneral.gov/Files/Publications-Files/Publications-for-Victims/Crime-
Victims-Publications/Picking-Up-the-Pieces-A-Guide-to-Helping-Crime-Vic.
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what occurred and to resolve the situation. This includes the names of the alleged perpetrator (if known), the
student who experienced the alleged sexual violence, other students involved in the alleged sexual violence,

as well as relevant facts, including the date, time, and location. A school must make clear to its responsible
employees to whom they should report an incident of alleged sexual violence. To ensure compliance with these
reporting obligations, it is important for a school to train its responsible employees on Title IX and the school’s
sexual violence policies and procedures.”*

Under Clery Act, Campus Security Authority: All information shared.

“The function of a campus security authority is to report to the official or office designated by the institution to
collect crime report information, such as the campus police or security department, those allegations of Clery
Act crimes that he or she concludes were made in good faith...A campus security authority is not responsible
for determining authoritatively whether a crime took place—that is the function of law enforcement personnel.
A campus security authority should not try to apprehend the alleged perpetrator of the crime. That too is the
responsibility of law enforcement. It’s also not a CSA’s responsibility to try and convince a victim to contact law
enforcement if the victim chooses not to do so.”#°

How do you protect the confidentiality of student complainants and work with faculty to implement
interim measures?

Oftentimes a complainant requests to remain confidential or to have limited participation in hearings.
Federal regulations require that confidentiality be an option. Under the Clery Act:

These regulations require institutions to explain in their annual security report a victim’s options for involving
law enforcement and campus authorities after dating violence, domestic violence, sexual assault, or stalking
has occurred, including the options to notify proper law enforcement authorities, to be assisted by campus
authorities in notifying law enforcement authorities, and to decline to notify law enforcement authorities.
This requirement does not conflict with an institution’s obligation to comply with mandatory reporting laws
because the regulatory requirement relates only to the victim’s right not to report, not to the possible legal
obligation on the institution to report.*

Faculty should proactively explain their ability keep information confidential to the students with whom they
work and revisit this information when speaking to a student they think may be disclosing or is about to
disclose being a survivor of gender-based violence, so that the student can make informed decisions.

“Even when a school has determined that it can respect a complainant’s request for confidentiality and
therefore may not be able to respond fully to an allegation of sexual violence and initiate formal action
against an alleged perpetrator, the school must take immediate action to protect the complainant while
keeping the identity of the complainant confidential. These actions may include: providing support services
to the complainant; changing living arrangements or course schedules, assignments, or tests; and providing
increased monitoring, supervision, or security at locations or activities where the misconduct occurred.

The specific interim measures implemented and the process for implementing those measures will vary
depending on the facts of each case. A school should consider a number of factors in determining what
interim measures to take, including, for example, the specific need expressed by the complainant; the age
of the students involved, the severity or pervasiveness of the allegations,; any continuing effects on the
complainant;, whether the complainant and alleged perpetrator share the same residence hall, dining hall,
class, transportation, or job location; and whether other judicial measures have been taken to protect the
complainant (e.g., civil protection orders). In general, when taking interim measures, schools should minimize
the burden on the complainant. For example, if the complainant and alleged perpetrator share the same
class or residence hall, the school should not, as @ matter of course, remove the complainant from the class
or housing while allowing the alleged perpetrator to remain without carefully considering the facts of the
case.”#?

Catherine E. Lhamon, Questions and Answers on Title IX and Sexual Violence, U.S. DEP'T. OF EDUC., OFF. FOR CIVILRIGHTS (April 29, 2014) D-3 at 16, available at http://www2.
ed.gov/about/offices/list/ocr/docs/qa-201404-title-ix.pdf.

Westat, Ward & Mann, The Handbook for Campus Safety and Security Reporting, U.S. DEP'T. OF EDUC. (February 2011) at 76-77, available at http://www.orgsites.com/va/
asis151/DOEHandbookforCampusSafetyandSecurityReporting.pdf.

Violence Against Women Act; Final Rule Fed. Reg. 62761 (Oct. 20, 2014), available at https://www.gpo.gov/fdsys/pkg/FR-2014-10-20/pdf/2014-24284.pdf.

Catherine E. Lhamon, Questions and Answers on Title IX and Sexual Violence, U.S. DEP'T. OF EDUC., OFF. FOR CIVILRIGHTS (April 29, 2014) E-1 - E-2 at 18-20, available at http:/
www2.ed.gov/about/offices/list/ocr/docs/qa-201404-title-ix.pdf.
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At times, a complainant’s ability to remain confidential conflicts with a campus’ obligations under Title

IX. Noting this conflict directly, OCR explains that when a student requests confidentiality after a report

is made by a responsible employee or the student, identifying information should only be shared with

persons responsible for handling the campus’ response.*® Therefore under FERPA, after a complaint is

made, a student may request from the office responsible for FERPA requirements (in some cases this is the
Registrar’s office) that (1) their name and other identifiable information be redacted from the complaint and
all pertinent documents; (2) such information not be provided to the respondent in any manner; and (3) all
information regarding the complaint and its relation to accommodations be kept confidential to all persons
except those responsible for investigating the claim and coordinating accommodations.** OCR recommends
that the campus inform the complainant preemptively about what information will be disclosed, to whom,
and why.*®> Especially where a responsible employee made the complaint without the survivor’s agreement,
complainants should feel comfortable asking to only be involved in the investigation and hearing to the extent
necessary.*® As noted, confidentiality and compliance can conflict, and a campus must balance the request for
confidentiality with the need to prevent further similar crimes against members of the campus community and
penalize the respondent.

Note that where minor survivors are an involved?®, under Title IX, “State mandatory reporting laws may require
disclosure, but can generally be followed without disclosing information to school personnel who are not
responsible for handling the school’s response to incidents of sexual violence.”#

Are faculty members who have clinical licensure, which affords privilege if providing counseling
services, required to report under Clery if their sole role on campus is teaching?

Maybe. Privilege applies when a person is acting within their “official responsibilities” per their

privilege. In order to determine whether or not an employee’s privileged relationship applies, consider
what the employee’s role was at the time of the disclosure and how the campus community might interpret
that role. While some instances will be clear, others will require an institution to decide and clearly articulate
whether or not the privileged relationship applies.>°

Under the Clery Act, the term “Campus Security Authority” encompasses four groups of individuals and
organizations associated with an institution... [including]:

« An official of an institution who has significant responsibility for student and campus activities,
including, but not limited to, student housing, student discipline and campus judicial proceedings.
An official is defined as any person who has the authority and the duty to take action or respond to
particular issues on behalf of the institution.”

Because official responsibilities and job titles vary significantly on campuses, the regulations do not provide
a specific list of titles. To determine specifically which individuals or organizations are campus security
authorities for your institution, consider the function of that individual or office. Look for officials (i.e., not
support staff) whose functions involve relationships with students. If someone has significant responsibility
for student and campus activities, he or she is a campus security authority. Note that whether or not your
institution pays an individual is not a factor in determining whether that individual can be a CSA. Be sure to
keep your CSA list current so that you do not omit any individual or organization that fits the definition of

a CSA. An example of individuals who would not meet the criteria for status as campus security authorities
include a faculty member with no responsibility for student and campus activity beyond the classroom.>?

Id., E-1at 18-19.

See generally id.

Id. E-1-E-3at18-22.

Id.

Id., E-1at 20.

For more information, see the response to question 2, which addresses the challenges of maintaining confidentiality when working with minors.

Catherine E. Lhamon, Questions and Answers on Title IX and Sexual Violence, U.S. DEP'T. OF EDUC., OFF. FOR CIVILRIGHTS (April 29,2014) E-1 at 19, available at http://www2.
ed.gov/about/offices/list/ocr/docs/qa-201404-title-ix.pdf.

Where to Start: Understanding and Implementing Your Campus Response Protocol to Confidential Reporting, VICTIM RIGHTS LAW CENTER, available at http:/
changingourcampus.org/application/files/6714/6340/6313/Where-to-Start-Assessment-Tool-Guide-Employee-Sheet.pdf.

U.S. Dep't. of Educ., Off. Of Postsecondary Educ., Handbook for Campus Safety and Security - 2016 Edition (2016) 4-2 - 4-3, available at https://www2.ed.gov/admins/lead/

safety/handbook.pdf.
ld.at4-3.

TRANSFORMING OHIO CAMPUSES A Toolkit for Implementing the Changing Campus Culture Initiative
5:24



Even if a faculty member does not rise to CSA status under the Clery Act, they may still be a Responsible
Employee under Title IX. If so, the faculty member must report required information to the Title IX Coordinator,
who would then report incidences of sexual assault to law enforcement. It is important to understand the
distinction between CSA and Responsible Employee status to avoid violation of either governing law.

Campuses should review faculty members’ “official responsibilities” and identify which persons on the
campus are designated as “campus security authorities” under the Clery Act.

Questions Pertaining to SANEs and the Criminal Justice System Responses:
1. Is a SANE required to report identifiable information to the local police about someone who has received a
forensic exam? Is a SANE considered a Campus Security Authority (CSA) under Clery?

2. If local law enforcement receives a report of rape from a hospital and it turns out the survivor is a student,
does Ohio law require that local law enforcement notify the campus at which the student is enrolled?

3. Can a campus refer cases directly to local law enforcement and bypass their own campus security or campus
police department if they don’t specialize in responses to gender-based violence?

4. Can a campus refer cases directly to a prosecutor’s office and bypass a Title IX investigation?

5. Can a complainant be polygraphed in Ohio?

Is a SANE required to report identifiable information to the local police about someone who has
received a forensic exam? Is a SANE considered a Campus Security Authority (CSA) under Clery?

No. SANEs in Ohio follow ORC & 2921.22(A) and (B), which “does not require that the adult patient’s

name be given, but states that any person knowing that a felony has been or is being committed shall
report it to law enforcement authorities.”®® If a survivor wants to remain anonymous, SANEs should uphold that
request by collecting an anonymous evidence collection kit and only providing aggregate information to local
law enforcement.

SANESs are not specified as CSA’s specifically. If a campus develops an MOU with a hospital this issue should
be discussed with regards to protocol.

If local law enforcement receives a report of rape from a hospital and it turns out that the survivor is a
student, does Ohio law require that local law enforcement notify the campus at which the student is
enrolled?

No. Ohio law does not mandate that local law enforcement inform a campus. However, there may be an
MOU or previously established agreement in place between the local law enforcement and campus
that provides for this sharing of information.

Local law enforcement may interact with a survivor of gender-based violence and find out that they are a
student at a local campus. Frequently, this report comes from a SANE when a survivor goes to a hospital

to receive a forensic exam in order to preserve evidence. If a survivor does not want to remain anonymous,
local law enforcement should discuss with the survivor about possible notification of the campus and the
campus’ responsibility to conduct their own Title IX investigation. However, if a survivor does want to remain
anonymous, local law enforcement should not share information that identifies that student in any report to
campus.

53 OHIO REV. CODE § 2921.22(A)-(B) Failure to report a crime or knowledge of a death or burn injury, available at http://codes.ohio.gov/orc/2921.22.
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E Can a campus refer cases directly to local law enforcement and bypass their own campus security or
campus police department if they don’t specialize in responses to gender-based violence?

First, under Clery, campuses are only permitted to refer
cases to law enforcement (whether campus or local) IF
the complainant wants that to happen. This is a choice of the A K RVIV R
complainant. As campuses work toward developing the capacity
of their on-campus law enforcement unit or if campuses have
campus security only, they should execute a MOU with local law
enforcement regarding referral protocol that ensures a response

to complainants that embodies best practices and
recommendations enumerated in this Toolkit.

If your campus required automatic reports to
police (without the victim's consent), what impact
do you think this would have on reporting?

Know Your IX and the National Alliance to End Sexual Violence

(NAESV) conducted an online survey in March 2015 to gauge /]M/J[A W‘ﬁg} FEWER
survivors’ beliefs about the criminal justice system, victim Lf/ ,Zé
autonomy, and reporting. Almost 90% of survivors said that SAME (’Z/ 111/
campus victims should retain the right to choose whether and NU BE waor /l’éfw’
to whom to report. Eighty-eight percent (88%) said that, were

campuses required to turn rape reports over to the police (without ML J /u,m

survivors’ consent), they believe fewer victims would report to
anyone at all. Seventy-two percent (72%) were concerned that
such requirements would lead to survivors being “forced to
participate in the criminal justice system / go to trial.”>*

One survivor summed up many recurring themes in the open responses, saying:

“When | reported to campus officials, | was not ready to press charges and if | had been forced to report to the
police | wouldn’t have been able to do it. | wouldn’t have told anyone because | would have felt like | had even
less control of myself. Having the decision be my own and on my own time made it a lot safer and healthier.”>®

m Can a campus refer cases directly to a prosecutor’s office and bypass a Title IX investigation?

No. This is consistent with the earlier response that campuses cannot bypass their own Title IX

investigation for an investigation by local law enforcement. Under Title IX, campuses cannot abdicate
their own independent investigation and adjudication process. The campus process serves a different role than
the criminal justice system. This toolkit’s Guide to Campus Response Protocol Development provides more
information about what a campus should include in their response protocols as to complaint process.
Additionally, VAWA clearly indicates that survivors should have the autonomy to decide whether or not to
participate in the criminal justice system. While the campus must inform complainants about their right to
report if they so choose to report to law enforcement, that mandate to inform complainants should not be
interpreted by a campus as a mandate to report.

Campuses should strive to have a formal collaboration and MOU with the relevant county prosecutor’s office
that outlines:

« What information the prosecutor wants/is getting;
« What the prosecutor will do with that information and under what circumstances; and

*  What type of contact the prosecutor will have with the complainant, so that the campus can inform the
complainant ahead of time.

54 Ask Survivors Survey Results, Know Your IX, http://knowyourix.org/ask-survivors/.
55 Id.
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Can a complainant be polygraphed in Ohio?

No. Pursuant to ORC §2907.10, survivors of sexual offenses cannot be asked or required to submit to a

polygraph examination in order for the criminal investigation to proceed.>¢ Also, a survivor’s refusal to
submit to a polygraph cannot be used as a reason for not investigating the crime, filing criminal charges, or
prosecuting the crime.*’

Similar to ORC, VAWA, as reauthorized in 2005 and 2013, states that law enforcement
“shall not ask or require a victim of an alleged sex offense to submit to a polygraph examination as a condition
for proceeding with the investigation of, trial of, or sentencing for the alleged sex offense,” and “the refusal of
the victim of an alleged sex offense to submit to a polygraph examination shall not prevent the investigation
of the alleged sex offense, the filing of criminal charges with respect to the alleged sex offense, or the
prosecution of the alleged perpetrator of the alleged sex offense.”®® 59

Questions Pertaining to Advocacy Responses:

1.

Under Title IX are individuals with privilege the only people who can be designated as “confidential” sources for
students?

Do rape crisis centers need to report information about the rapes experienced by the survivors that access their
services, pursuant to the Ohio felony law?

. If a community-based rape crisis center has an MOU with a campus, are they designated a “Campus Security

Authority” under the Clery Act?
Is an advocate employed by a campus considered a “Campus Security Authority”?

Is an advocate who works for a campus and does not individually hold privilege under the law, required to
report identifiable information about a complainant to the campus if that advocate is supervised by and reports
to a department (i.e. counseling center) primarily providing services by persons with privilege?

Are peer advocates or peer educators considered confidential sources?

Under Title IX are individuals with privilege the only people who can be designated as “confidential”
sources for students?

No. As explained earlier, confidentiality and privilege have two different meanings.t® Campuses should

identify who on their campus holds confidentiality and who holds privilege and make that information
known to the larger campus population. OCR provided guidance on Title IX, strongly encouraging campuses
to designate individuals who could act as confidential sources despite not having privilege. In 2014, OCR
stated: “..some people who provide assistance to students who experience sexual violence are not professional
or pastoral counselors. They include all individuals who work or volunteer in on-campus sexual assault centers,
victim advocacy offices, women’s centers, or health centers (“non-professional counselors or advocates”),
including front desk staff and students. OCR wants students to feel free to seek their assistance and therefore
interprets Title IX to give schools the latitude not to require these individuals to report incidents of sexual
violence in a way that identifies the student without the student’s consent. These non-professional counselors
or advocates are valuable sources of support for students, and OCR strongly encourages schools to designate
these individuals as confidential sources.” ©

OHIO REV. CODE § 2907.10(A) Preliminary polygraph test of sex offense victim, available at http://codes.ohio.gov/orc/2907.10v1.

Id.

Summary of Changes from VAWA Reauthorization 2013, NATIONALTASK FORCE TO END SEXUAL AND DOMESTIC VIOLENCE AGAINST WOMEN (2014), available at https://www.
isc.idaho.gov/dv_courts/conferences/2014/NTF%20High-Level%20Summary_05.14.pdf.

For more general information about the reauthorization, see The Violence Against Women Reauthorization Act of 2013: Safely and Effectively Meeting the Needs of More
Victims, NATIONAL NETWORK TO END DOMESTIC VIOLENCE, available at http://nnedv.org/downloads/Policy/VAWAReauthorization_Summary_2013.pdf.

See Toolkit's Glossary for specific definitions of these terms.

Catherine E. Lhamon, Questions and Answers on Title IX and Sexual Violence, U.S. DEP'T. OF EDUC., OFF. FOR CIVILRIGHTS (April 29, 2014) E-3 at 23-24, available at http:/
www2.ed.gov/about/offices/list/ocr/docs/qa-201404-title-ix.pdf.
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In the same guidance, OCR explains that “[a] school should be aware that disregarding requests for
confidentiality can have a chilling effect and discourage other students from reporting sexual violence.”6?

E Do rape crisis centers need to report information about the rapes experienced by the survivors that
access their services, pursuant to the Ohijo felony law?

Possibly, but only aggregate data, if at all. OAESV continues to work to preserve confidentiality of all

rape crisis centers. Confidentiality is recognized nationally as a critical component to survivor services.
This recognition is reflected in practices, and for example, rape crisis programs cannot receive Violence
Against Women Act funding if they do not certify that they provide survivor/advocate confidentiality.®® This is
similar to when a survivor goes to an emergency room for collection of evidence and is seen by Sexual Assault
Nurse Examiners (SANEs). Ohio SANEs follow ORC §2921.22(A) and (B), which “does not require that the
adult patient’s name be given”® to law enforcement.

In Ohio, rape crisis centers have historically operated under ORC §2921.22 (G)(6) which states that disclosure
is not required when:

Disclosure would amount to revealing information acquired by the actor in the course of the actor’s duties
in connection with a bona fide program for providing counseling services to victims of crimes that are
violations of section 2907.02 or 2907.05 of the Revised Code or to victims of felonious sexual penetration
in violation of former section 2907.12 of the Revised Code. As used in this division, “counseling services”
include services provided in an informal setting by a person who, by education or experience, is competent
to provide those services.

However, Ohio law does not define what is considered a bona fide program. Ohio rape crisis programs are
required to adhere to a set of comprehensive service standards created by OAESV, the state’s coalition, and
supported by the Ohio Attorney General’s Office. These standards ensure that rape crisis programs provide the
highest-quality services available to survivors.

“The cornerstone of rape crisis services
is confidentiality, which is the ability to
maintain the privacy of the survivor’s
identity, identifying information,
victimization experiences, personal

history, and services sought and received.
Survivors want, need, and deserve to
discuss painful, personal information
about their experiences under the
assurance that this information will not
be shared with anyone.”

Id. E-1at19.
Acknowledgement of Notice of Statutory Requirement to Comply with Privacy and Confidentiality Provisions of the Violence Against Women Act, as Amended, U.S. DEP'T. OF

JUST. OFF. OF VIOLENCE AGAINST WOMEN, available at https://www.justice. gov[sﬂes{defaultzﬁ|es[ovw[|egacy[2013[09[24[confacknowledgement pd
Ohio Protocol For Sexual Assault Forensic and Medical Exams, OHIO DEP'T. OF HEALTH (Sept. 23, 2015) http://www.healthy.ohio.gov/en/sadv vprot.aspx.
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If a community-based rape crisis center has an MOU with a
campus, are they designated a “Campus Security Authority”
under the Clery Act?

Not necessarily. Campuses and rape crisis centers should
discuss this as part of MOU development.
to exclude rape crisis centers from operating
as a Campus Security Authority.

Clery Act guidance available at the time of printing does not specify
if a community-based non-campus rape crisis center should or
should not be designated as a CSA, but the campus should consider
placing protections on this relationship to foster survivors receiving
the services and supports they need.

As far as Title IX is concerned, OCR recommends:
In order to identify patterns or systemic problems related to
sexual violence, a school should collect aggregate data about
sexual violence incidents from non-professional counselors or
advocates in their on-campus sexual assault centers, women’s
centers, or order or denomination as someone who provides
confidential counseling, and is functioning within the scope
of that recognition as a pastoral counselor...Such individuals
should report only general information about incidents of sexual
violence such as the nature, date, time, and general location of
the incident and should take care to avoid reporting personally
identifiable information about a student. Non-professional
counselors and advocates should consult with students regarding
what information needs to be withheld to protect their identity.5®

It is imperative for each campus to make it clear who is a
CSA and what is the protocol if a CSA receives a report. Under the
Clery Act, a crime is “reported” when it is brought to the attention
of a campus security authority, the campus’ police department
or campus safety office, or local law enforcement personnel by a
victim, witness, other third party or even the offender. It doesn’t
matter whether or not the individuals involved in the crime, or
reporting the crime, are associated with the campus. If a campus
security authority receives a report, he or she must include it as a
crime report using whatever procedure has been specified by the
campus.

Is an advocate employed by a campus considered a
“Campus Security Authority”?

ODHE recommends that each campus consult legal counsel

to assist in identifying CSA’s. CSA’s are identified by their
role more than by their title and it is also irrelevant whether the
campus is directly paying the individual’s salary. See the side bar for
more information about determining who is a CSA.

Campuses should keep their list of CSA’s current so that
individuals or organizations that fit the definition of a CSA are not
omitted.

Catherine E. Lhamon, Questions and Answers on Title IX and Sexual Violence, U.S. DEP'T. OF EDUC., OFF. FOR
CIVILRIGHTS (April 29,2014) E-3 at 23-24, available at http://www?.ed.gov/about/offices/list/ocr/docs/qa-

201404-title-ix.pdf.

How to Identify Your Institution’s CSAs
Campus Security Authority definition®®

“Campus security authority” is a Clery Act-
specific term that encompasses four groups
of individuals and organizations associated
with an institution:

* A campus police department or a campus
security department of an institution. If
your institution has a campus police or
security department, all individuals who
work for that department are campus
security authorities. A security department
can be as small as one person.

* Any individual or individuals who have
responsibility for campus security but
who do not constitute a campus police
department or a campus security
department (e.g., an individual who is
responsible for monitoring the entrance
into institutional property). Include
individuals such as those who provide
security at a campus parking kiosk, monitor
access into a campus facility, act as event
security, such as for sporting events or
large, registered parties, or escort students
around campus after dark (including other
students).

* Any individual or organization specified
in an institution’s statement of campus
security policy as an individual or
organization to which students and
employees should report criminal offenses.
If you direct the campus community to
report criminal incidents to anyone or
any organization in addition to police or
security-related personnel, that individual
or organization is a campus security
authority.

* An official of an institution who has
significant responsibility for student and
campus activities, including, but not limited
to, student housing, student discipline and
campus judicial proceedings officials.

To determine specifically which individuals or
organizations are campus security authorities
for your institution, consider the function of
that individual or office. Look for officials (i.e.,
not support staff) whose functions involve
relationships with students. If someone has
significant responsibility for student and
campus activities, he or she is a campus
security authority. Examples of individuals
(outside of a police or security department)
who generally meet the criteria for being

66 34 C.ER.§ 668.46(a) Institutional security polices
and crime statistics, available at https://www.law.
cornell.edu/cfr/text/34/668.46; see also U.S. Dep't.
of Educ., Off. Of Postsecondary Educ., Handbook for
Campus Safety and Security - 2016 Edition (2016)
4-2 - 4-3, available at https://www2.ed.gov/admins/
lead/safety/handbook.pdf.
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campus security authorities include:

* adean of students who oversees student
housing, a student center or student
extracurricular activities;

 adirector of athletics, all athletic coaches
(including part-time employees and
graduate assistants);

* a faculty advisor to a student group;
 a student resident advisor or assistant;

* astudent who monitors access to
dormitories or buildings that are owned by
recognized student organizations;

* a coordinator of Greek affairs;
 a Title IX coordinator;

e an ombudsperson (including student
ombudspersons);

 the director of a campus health or
counseling center;

* victim advocates or others who are
responsible for providing victims with
advocacy services

Be sure to keep your CSA list current so

that you do not omit any individual or

organization that fits the definition of

assisting with housing relocation, disciplinary

action or court cases, etc.;

* members of a sexual assault response
team (SART) or other sexual assault
advocates; and

« officers from local law enforcement
who are contracted by the institution to
provide campus safety-related services.

If your institution directs students or
employees to report crimes to other
individuals, then those individuals are also
CSAs. These individuals could include:

» physicians in a campus health center;

» counselors, including peer counselors
(except for professional or pastoral
counselors); and

* health educators, including peer health
educators.

Examples of individuals who would not

meet the criteria for being campus security

authorities include:

* a faculty member who does not have any
responsibility for student and campus
activity beyond the classroom; and

* clerical or cafeteria staff®”

67 Westat, Ward & Mann, The Handbook for
Campus Safety and Security Reporting, U.S.
DEP'T. OF EDUC. (February 2011) at 75, available
at http://www.orgsites.com/va/asis151/
DOEHandbookforCampusSafetyandSecurityReporting.

Is an advocate who works for a campus and does not
individually hold privilege under the law, required to
report identifiable information about a complainant to the campus
if that advocate is supervised by and reports to a department (i.e.
counseling center) primarily providing services by persons with

privilege?

It depends on the campus’ protocol and ODHE

recommends that each campus consult with their legal
counsel before deciding this question. Pursuant to a 2014 OCR
resource:

OCR does not require campus mental health counselors, pastoral
counselors, social workers, psychologists, health center employees,
or any other person with a professional license requiring
confidentiality, or who is supervised by such a person, to report,
without the student’s consent, incidents of sexual violence to the
school in a way that identifies the student.®

Further,

OCR recognizes that some people who provide assistance to
students who experience sexual violence are not professional

or pastoral counselors. They include all individuals who work or
volunteer in on-campus sexual assault centers, victim advocacy
offices, women’s centers, or health centers (“non-professional
counselors or advocates”), including front desk staff and students.
OCR wants students to feel free to seek their assistance and
therefore interprets Title IX to give schools the latitude not to
require these individuals to report incidents of sexual violence in
a way that identifies the student without the student’s consent.
These non-professional counselors or advocates are valuable
sources of support for students, and OCR strongly encourages
schools to designate these individuals as confidential sources.®®

Therefore, a non-licensed advocate who is employed by the
campus is not automatically, by virtue of this OCR guidance,
exempt from reporting identifiable information. However, the
campus protocol must first designate the non-licensed advocate
as a confidential source and not a responsible employee under
Title IX.

Campus-based advocates should immediately seek
clarification from their campus regarding their status as a
confidential source.

Ohio campuses should, wherever possible,
make rape crisis and intimate partner violence advocates
confidential sources, even when the individuals do not have
licensure that provides privilege under the law.

Taking OCR guidance into consideration each campus should
consult with appropriate administrators and general counsel
to determine the best way forward while also taking into
consideration any obligations that exist under Ohio and other
federal laws.

Catherine E. Lhamon, Questions and Answers on Title IX and Sexual Violence, U.S. DEP'T. OF EDUC., OFF.
FOR CIVILRIGHTS (April 29, 2014) E-3 at 22-24, available at http://www?2.ed.gov/about/offices/list/ocr/
docs/qa-201404-title-ix.pdf.

pdi 69  Id,E-3at22-23.
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Are peer advocates or peer educators considered confidential sources?

No, if not designated by the campus as a confidential source. Summary: Neither peer advocates nor
peer educators are protected by privilege. Thus, they may be required to testify to certain details of
their conversations with complainants or respondents during a criminal justice proceeding or a civil suit.

However, like others that deliver direct services or work in supportive roles, peer advocates should set up
protocols for record-keeping and information-sharing that protects the privacy of those with whom they talk
in order to protect information to the extent permitted by law and campus protocol.

Every campus should analyze the role of peer advocates, their duty if any to report incidents of gender-based
violence to authorities, and ways to foster confidentiality. All of this should be reflected in a disclaimer that is
disseminated widely, and revisited before anyone speaks to the peer advocate.

Note on Peer Educators:

The majority of prevention services are provided to a universal population and typically peer educators do not retain records on
individuals that receive the education. If for some reason a campus or agency decides to keep such records, the campus must
develop a protocol indicating how its meets the following rule:

Ohio Administrative Code §5122-26-08 Confidentiality
(A) This rule describes the minimum written policies and procedures for maintaining confidentiality in accordance with
applicable federal and state laws and regulations; including, but not limited to, 42 C.F.R. part 2, confidentiality of alcohol and
drug abuse client records, and the health insurance portability and accountability act of 1996.

(B) A provider staff person’s access to an individual client’s records, treatment information, diagnosis or other protected
information is limited to access and disclosure in accordance with applicable federal and state laws and regulations.

(C) Storage of client records shall be in accordance with all applicable federal and state laws and regulations.

All staff would be required to follow the protocols related to confidentiality.

Questions Pertaining to Counseling Responses
1. Can a campus employee who has a social work degree, but who is not yet licensed, provide confidential
counseling to students?

2. Are there different levels of protections on mental health records depending upon whether the counselor
involved is employed by a campus or in the community?

3. In what circumstances, under federal law, are campus Counseling Center’s records open to examination?

4. Does Ohio’s felony reporting law require licensed clinicians to report when they learn about the commission
of a felony through a client’s counseling session?

Can a campus employee who has a social work degree, but who is not yet licensed, provide
confidential counseling to students?

No. Even with a social work degree, individuals cannot perform social work duties until they sit for the

exam and obtain their license. Prior to that, the only time the Ohio Counselor, Social Worker, Marriage
and Family Therapist Board, can register someone as a Social Work Trainee is if they are in an internship/
practicum in their master’s social work program. That would be a time-limited situation and they would be
registered with the Board as a trainee. Social worker privilege only applies if someone has their license or is
registered with the Board as a trainee.

Board confidentiality rules would not apply to the unlicensed person unregistered as a trainee. Similarly, this
person would only be afforded privilege if supervised by an individual with privilege, and only to the extent
that the communications were necessary to further the purpose of the supervisor’s privileged relationship with
the client.

Campuses should create confidential resources for students so that there are some places that students
feel safe and protected in their communications.
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E Are there different levels of protections on mental health records depending upon whether the
counselor involved is employed by a campus or in the community?

Yes, in certain circumstances. For example, if a student sues a campus, then a campus-employed
mental health professional’s records can be subjected to disclosure’ but a community-based
mental health professional would not have the same disclosure requirements.”

Campuses should work with their general counsel to identify how and where disclosure of records can
occur, absent litigation, for example, with a student’s consent through a signed valid release of information
form, pursuant to court order, or under subpoena. It is important for campuses to seek ways to preserve
record confidentiality in both the way the records are maintained and the process for release. Campuses
should develop valid release of information forms and conduct periodic reviews of how records are stored.

E In what circumstances, under federal law, are campus Counseling Center’s records open to
examination?

Under Clery, any confidential service (i.e. services offered by someone who legislatively holds a

privileged relationship)’? does not have to submit any information about the crime or services to the
campus. The federal government recognizes the importance of providing confidential services on campuses as
a way to foster safety for survivors of gender-based violence. Therefore, campuses are exempt from
submitting Clery information for crimes reported to professional counselors.”® Similarly, a campus is not
required to provide a timely warning to members of the campus community for crimes reported to a
professional counselor.”*

The Clery Act defines a “professional counselor” as “[a] person whose official responsibilities include providing mental
health counseling to members of the institution’s community and who is functioning within the scope of his or her license or
certification.””> Counseling centers should be aware of the following restrictions:
a.) An individual who is counseling students, but who does not meet the Clery Act definition of a professional counselor is
not exempt from reporting.’®
b.) A professional counselor who has other significant responsibility for student and campus activities must report crimes
reported to them outside of the professional counseling setting and should seek preemptive clarification on their obligations
in each setting from the U.S. Department of Education Office for Civil Rights. See id.

If a student files a report to OCR about the campus, then OCR has the right to access the Counseling
Center’s files. The information that OCR examines as part of its investigation, remains confidential.”” 78

Read through the OCR Dear Colleague Letter issued on August 18, 2015 for more guidance on this
topic. According to this letter, the Family Policy Compliance Office issued a draft Dear Colleague Letter on this
topic and additional guidance may be forthcoming.”® &°

34 C.FR.§99.31(a)9)iii)(B) Under what conditions is prior consent not required to disclose information?, available at https://www.law.cornell.edu/cfr/text/34/99.31 ("If a
parent or eligible student initiates legal action against an educational agency or institution, the educational agency or institution may disclose to the court, without a court
order or subpoena, the student's education records that are relevant for the educational agency or institution to defend itself.").

The answer to this question does not pertain to instances in which patients file suit against mental health professionals for malpractice, or provide a detailed explanation of the
legal processes that require mental health professionals to turn over patient files in civil or criminal litigation.

For a list of privilege holders in Ohio, see text accompanying fn. 8-12.

34 C.FR. § 668.46(c)(6) Institutional security polices and crime statistics, available at https://www.law.cornell.edu/cfr/text/34/668.46. Note, however, that "Postsecondary
institutions should be aware that an individual who is counseling students, but who does not meet the Clery Act definition of a pastoral or professional counselor, is not exempt
from being a campus security authority if he or she otherwise has significant responsibility for student and campus activities.” Catherine E. Lhamon, Questions and Answers on
Title IX and Sexual Violence, U.S. DEP'T. OF EDUC., OFF. FOR CIVILRIGHTS (April 29,2014) at 23 n.27 available at http://www?.ed.gov/about/offices/list/ocr/docs/qa-201404-
title-ix.pdf.

34 C.FR.§ 668.46(e)(2); see also Lhamon, E-3 at 23.

34 C.FR. § 668.46(a); see also Lhamon, E-3 at 23.

Lhamon, at 23 n.27, available at http://www2.ed.gov/about/offices/list/ocr/docs/qa-201404-title-ix.pdf.

See 34 C.F.R.§99.31(a)(3)iii), available at https://www.law.cornell.edu/cfr/text/34/99.31#; 34 C.FR.§ 100.06(c), available at https://www.law.cornell.edu/cfr/text/34/100.6.
34 C.FR.§100.6(C) (2015), available at http://www2.ed.gov/policy/rights/reg/ocr/34cfr100.pdf.

Kathleen M. Styles, Dear Colleague Letter to School Officials at Institutions of Higher Education, U.S. DEP'T OF EDUCATION, FAMILY POLICY COMPLIANCE OFF. (August 18,2015),
available at http://ptac.ed.gov/sites/default/files/DCL%20Final%20Signed-508.pdf ; see also U.S. DEP'T OF EDUCATION, FAMILY POLICY COMPLIANCE OFF, Guidance on this
Issue (Oct. 2, 2015), hitp://familypolicy.ed.gov/dear-colleague-letter-to-school-officials-at-institutions-of-higher-education.

Under current law, it appears that an institution may legally access the counseling records of a student who files suit against that institution, regardless of whether a release is
signed. Joint Guidance on the Application of the Family Educational Rights and Privacy Act (FERPA) And the Health Insurance Portability and Accountability Act of 1996 (HIPAA)
To Student Health Records, U.S. DEP'T. OF HEALTH & HUMAN SERVICES, U.S. DEP'T OF EDUC. (2008), available at http://www2.ed.gov/policy/gen/quid/fpco/doc/ferpa-hipaa-
guidance.pdf (it is important to note, that a school may disclose an eligible student's treatment records for purposes other than the student's treatment provided that the
records are disclosed under one of the exceptions to written consent under 34 CFR § 99.31(a)"); 34 C.F.R. 99.31(a)(9)iii)(B) ("If a parent or eligible student initiates legal action
against an educational agency or institution, the educational agency or institution may disclose to the court, without a court order or subpoena, the student's education records
that are relevant for the educational agency or institution to defend itself.").
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m Does Ohio’s felony reporting law require licensed clinicians to report when they learn about the

commission of a felony through a client’s counseling session?

It depends. In Ohio, licensed professionals do have limits to confidentiality, particularly if a client poses
an imminent risk to self or others. In those circumstances, a report is mandated. Clinicians should

consult with supervisors and relevant licensure boards regarding specific cases in question. For many
privileges, like attorney-client and physician-patient, this felony exception does not apply if communications
were made during the course of a professional relationship (there are a few exceptions®).

Thus, in general, when an adult student reports that they were raped during a counseling session to a Ohio
licensed professional, pursuant to ORC § 2921.22, that professional is not required to report knowledge of a
felony.8?

The term “counselor” is protected under Ohio Revised Code §4757.02(B)(1).2* That means individuals

who are holding themselves out as mental health professionals but are not licensed with the Ohio Counselor,
Social Worker, Marriage and Family Therapist Board are not allowed to call themselves a “counselor.”

Questions Pertaining to Case Outcomes

1.

What information and to whom can a campus release information about the outcome of a gender-based
violence complaint?

2. Are campuses allowed to require a complainant to abide by a nondisclosure agreement?

3. Are campus police records at private institutions public records?

E What information and to whom can a campus release information about the outcome of a gender-

based violence complaint?

First and foremost, Clery dictates that both the complainant and respondent must be notified, in
writing about the outcome. However, FERPA also influences what information campuses can share at

the conclusion of adjudication.®* Under FERPA, a campus is permitted to tell the complainant if the respondent
was found responsible and if so, what sanctions were imposed that relate directly to the complainant. FERPA
also permits campuses to disclose to anyone—not just the complainant—the final results of a grievance
proceeding if it determines that the respondent is an alleged perpetrator of a crime of violence or a non-
forcible sex offense.

E Are campuses allowed to require a complainant to abide by a nondisclosure agreement?

No.85

State Medical Board of Ohio, Medical Board Regulatory Statement Regarding the Duty of a Physician to Report Criminal Behavior to Law Enforcement (2013), available at http://
dw.ohio.gov/med/pdf/NEWS/Duty%20t0%20Report March%202013.pdf.

OHIO REV. CODE § 2921.22 Failure to report a crime or knowledge of a death or burn injury, available at http://codes.ohio.gov/orc/2921.22.

OHIO REV. CODE § 4757.02 Unauthorized practice, available at http://codes.ohio.gov/orc/4757.02v1

Catherine E. Lhamon, Questions and Answers on Title IX and Sexual Violence, U.S. DEP'T. OF EDUC., OFF. FOR CIVILRIGHTS (April 29,2014)at 19, 19 n.25, 25-28, 37, available at
http://www2.ed.gov/about/offices/list/ocr/docs/qa-201404-title-ix.pdf; Russlynn Ali, Dear Colleague Letter, U.S. DEP'T. OF EDUC., OFF. FOR CIVIL RIGHTS (April 4,2011) at 13-14,
available at http://www2.ed.gov/about/offices/list/ocr/letters/colleague-201104.pdf.

Ali, at 14, available at http://www2.ed.gov/about/offices/list/oct/letters/colleague-201104.pdf.
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E Are campus police records at private institutions public records?

Yes. In June 2015, the Ohio Supreme Court ruled in State ex rel.

Schiffbauer v. Banaszak® that a private college or university’s police
department is a public office. Therefore, they can be compelled to provide
their records. In that case, the court determined that the private university’s
police department was established by state statute to enforce criminal laws
and that function makes the police department a public office under Ohio’s
Public Records Act. The university argued that the police department is not a
public office because the university is private and the police department is a
subdivision of the university. However, the court found that because the
university campus police department was established by state law for the
purpose of exercising a core function of government - the enforcement of
criminal laws - it met the definition of a public office and must produce public
records upon request.

Private campuses should think through the impact of this decision by the Ohio
Supreme Court and how it relates to its potential impact on all students’ confidentiality.
Campuses should proactively account for this change in policy and revise their protocols
and practices as necessary to protect student confidentiality to the greatest extent
possible. It is also recommended that campuses consult with their general counsel
regarding this matter.

Responsible Employee Training Video

Ohio House Bill Number
504, which as of July 2016
is pending in the House
Government Oversight
Committee, proposes to
amend the law governing
private institutions of
higher education. This
amendment would protect
private colleges from
liability that arises from
the campus’ disclosure of
public records, such as for
a breach of confidentiality.

http://clerycenter.org/store/educational-videos/responsible-employee-training-video.

OCR 2014 Q&A

http:/www?2.ed.gov/about/offices/list/ocr/docs/qa-201404-title-ix.pdf.

Campus TA and Resource Project

http://changingourcampus.org/application/files/6714/6340/6313/Where-to-Start-Assessment-Tool-

Guide-Employee-Sheet.pdf.

Guidelines for Child Abuse Reporting of Consensual Sexual Activity

http:/www.healthy.ohio.gov/~/media/HealthyOhio/ASSETS/Files/SADVP/Ohio%20Protocol

Appendix%2019.pdf-

Age of Consent in Ohio

http://www.oaesv.org/wp-content/uploads/2012/12/0Ohio-Age-of-Consent-Fact-Sheet.pdf.

86 State ex rel. Schiffbauer v. Banaszak, 142 Ohio St. 3d 535, 2015-Ohio-1854, available at https://www.supremecourt.ohio.gov/ROD/docs/pdf/0/2015/2015-0hio-1854.pdf.

87  The Online Resources component of the Toolkit offers a tremendous listing at well.
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